CERTI FI CATI ON OF ENROLLMENT

SUBSTI TUTE SENATE BI LL 5436

Chapter 552, Laws of 2009

(partial

61st

vet 0)

Legi sl ature

2009 Regul ar Session

DI RECT PATI ENT- PROVI DER PRI MARY CARE PRACTI CES

EFFECTI VE DATE: 07/ 26/ 09

Passed by the Senate April 25, 2009
YEAS 29 NAYS 18

BRAD OVEN

Presi dent of the Senate

Passed by the House April 24, 2009
YEAS 57 NAYS 36

FRANK CHOPP

Speaker of the House of Representatives

Approved May 19, 2009, 10:48 a.m, with
t he exception of Sections 4 and 5 which
are vetoed.

CHRI STI NE GREGO RE

Governor of the State of Washi ngton

CERTI FI CATE

I, Thomas Hoemann, Secretary of
the Senate of the State of
Washi ngt on, do hereby certify that
the attached is SUBSTI TUTE SENATE
Bl LL 5436 as passed by the Senate
and the House of Representatives
on the dates hereon set forth.

THOVAS HOEMANN
Secretary

FI LED
May 20, 2009

Secretary of State
State of Washi ngton



©O© 00 N O O

10
11
12
13
14
15
16
17
18
19

SUBSTI TUTE SENATE BI LL 5436

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Health & Long-Term Care (originally sponsored by Senators
Murray, Keiser, Pflug, Marr, Parlette, Kastama, and Roach)

READ FI RST TI ME 02/ 13/ 09.

AN ACT Rel ating to paynent arrangenents invol ving direct practices;
and anendi ng RCW 48. 150. 010, 48.150.040, 48.150.050, 48.41.030, and
48. 150. 110.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW48.150.010 and 2007 ¢ 267 s 3 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Direct patient-provider primary care practice" and "direct
practice" nmeans a provider, group, or entity that neets the follow ng
criteriain (a), (b), (c), and (d) of this subsection:

(a)(i) A health care provider who furnishes primary care services
t hrough a direct agreenent;

(i) A group of health care providers who furnish primary care
services through a direct agreenent; or

(tii) An entity that sponsors, enploys, or is otherwi se affiliated
with a group of health care providers who furnish only primry care
services through a direct agreenent, which entity is wholly owned by
the group of health care providers or is a nonprofit corporation exenpt

p. 1 SSB 5436. SL
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fromtaxation under section 501(c)(3) of the internal revenue code, and
is not otherwi se regulated as a health care service contractor, health
mai nt enance organi zation, or disability insurer under Title 48 RCW
Such entity is not prohibited from sponsoring, enploying, or being
otherwse affiliated with other types of health care providers not
engaged in a direct practice;

(b) Enters into direct agreenents with direct patients or parents
or | egal guardians of direct patients;

(c) Does not accept paynent for health care services provided to
direct patients from any entity subject to regulation under Title 48
RCW () ) or plans adm nistered under chapter 41.05, 70.47, or 70.47A
RCW( (;—er—seH—inasured—plans)); and

(d) Does not provide, in consideration for the direct fee,
servi ces, procedures, or supplies such as prescription drugs,
hospitalization costs, mmjor surgery, dialysis, high |evel radiol ogy
(CT, MR, PET scans or invasive radiology), rehabilitation services,
procedures requiring general anest hesi a, or simlar advanced
procedures, services, or supplies.

(2) "Direct patient" nmeans a person who is party to a direct
agreenent and is entitled to receive primary care services under the
direct agreenent fromthe direct practice.

(3) "Direct fee" neans a fee charged by a direct practice as
consideration for being available to provide and providing primary care
services as specified in a direct agreenent.

(4) "Direct agreenent” neans a witten agreenent entered into
between a direct practice and an individual direct patient, or the
parent or |egal guardian of the direct patient or a famly of direct
patients, whereby the direct practice charges a direct fee as
consideration for being available to provide and providing primary care
services to the individual direct patient. A direct agreenent nust (a)
describe the specific health care services the direct practice wll
provide; and (b) be termnable at wll upon witten notice by the
direct patient.

(5) "Health care provider" or "provider" nmeans a person regul ated
under Title 18 RCWor chapter 70.127 RCWto practice health or health-
rel ated services or otherw se practicing health care services in this
state consistent with state | aw

SSB 5436. SL p. 2
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(6) "Health carrier"™ or "carrier" has the sane neaning as in RCW
48. 43. 005.

(7) "Primary care" neans routine health care services, including
screeni ng, assessnent, diagnosis, and treatnent for the purpose of
pronoti on of health, and detection and managenent of di sease or injury.

(8) "Network" neans the group of participating providers and
facilities providing health care services to a particular health
carrier's health plan or to plans adm nistered under chapter 41.05
70.47, or 70.47A RCW

Sec. 2. RCW48.150.040 and 2007 ¢ 267 s 6 are each anended to read
as follows:

(1) Direct practices may not:

(a) Enter into a participating provider contract as defined in RCW
48.44.010 or 48.46.020 with any carrier or wth any carrier's
contractor or subcontractor, or plans adm ni stered under chapter 41. 05,
70.47, or 70.47A RCW to provide health care services through a direct
agreenent except as set forth in subsection (2) of this section;

(b) Submt a claim for paynent to any carrier or any carrier's
contractor or subcontractor, or plans adm ni stered under chapter 41. 05,
70.47, or 70.47A RCW for health care services provided to direct
patients as covered by their agreenent;

(c) Wth respect to services provided through a direct agreenent,
be identified by a carrier or any carrier's contractor or
subcontractor, or plans adm nistered under chapter 41.05, 70.47, or
70.47A RCW as a participant in the carrier's or any carrier's
contractor or subcontractor network for purposes of determ ning network
adequacy or being available for selection by an enrollee under a
carrier's benefit plan; or

(d) Pay for health care services covered by a direct agreenent
rendered to direct patients by providers other than the providers in
the direct practice or their enployees, except as described in
subsection (2)(b) of this section.

(2) Direct practices and providers may:

(a) Enter into a participating provider contract as defined by RCW
48.44.010 and 48.46.020 or plans adm nistered under chapter 41.05,
70.47, or 70.47A RCW for purposes other than paynent of clains for
services provided to direct patients through a direct agreenment. Such

p. 3 SSB 5436. SL
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provi ders shall be subject to all other provisions of the participating
provi der contract applicable to participating providers including but
not limtedto the right to:

(i) Make referrals to other participating providers;

(ii1) Admt the carrier's nenbers to participating hospitals and
other health care facilities;

(1i1) Prescribe prescription drugs; and

(tv) Inplenment other customary provisions of the contract not
dealing with rei nbursenent of services;

(b) Pay for charges associated with the provision of routine |ab
and i magi ng services ((prevdedin—connection—wth—-weHness—physieal
examhattoens)). | n aggregate such paynents per year per direct patient
are not to exceed fifteen percent of the total annual direct fee
charged that direct patient. Exceptions to this limtation may occur
in the event of short-term equipnent failure if such failure prevents
t he provision of care that should not be del ayed; and

(c) Charge an additional fee to direct patients for supplies,
medi cations, and specific vaccines provided to direct patients that are
specifically excluded under the agreenent, provided the direct practice
notifies the direct patient of the additional charge, prior to their
adm ni stration or delivery.

Sec. 3. RCW48.150.050 and 2007 ¢ 267 s 7 are each anended to read
as follows:

(1) Direct practices may not decline to accept new direct patients
or discontinue care to existing patients solely because of the
patient's health status. A direct practice may decline to accept a
patient if the practice has reached its maxi num capacity, or if the
patient's medical condition is such that the provider is unable to
provide the appropriate |evel and type of health care services in the
direct practice. So long as the direct practice provides the patient
notice and opportunity to obtain care from another physician, the
direct practice may discontinue care for direct patients if: (a) The
patient fails to pay the direct fee under the terns required by the
di rect agreenent; (b) the patient has perfornmed an act that constitutes
fraud; (c) the patient repeatedly fails to conply with the recommended
treatnment plan; (d) the patient is abusive and presents an enotional or

SSB 5436. SL p. 4
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physi cal danger to the staff or other patients of the direct practice;
or (e) the direct practice discontinues operation as a direct practice.
(2) Subject tothe restrictions established in this chapter, direct
practices may accept paynent of direct fees directly or indirectly from
((nronenploeyer)) third parties. A direct practice may accept a direct
fee paid_ by an_enployer on_behalf of an_enployee who is_a_direct
patient. However, a direct practice shall _not enter into_a contract
with an enployer relating to direct practice agreenents between_ the
direct practice and enpl oyees of that enployer, other than to establish
the timng and nethod of the paynent of the direct fee by the enpl oyer.

*Sec. 4. RCW48.41.030 and 2004 c 260 s 25 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Accounting year" neans a twel ve-nonth period determ ned by the
board for purposes of record-keeping and accounting. The first
accounting year may be nore or less than twelve nonths and, fromtine
to time in subsequent years, the board nmay order an accounting year of
ot her than twelve nonths as nay be required for orderly nanagenent and
accounting of the pool.

(2) "Admnistrator”™ means the entity chosen by the board to
adm ni ster the pool under RCW48. 41. 080.

(3) "Board" neans the board of directors of the pool.

(4) "Conm ssioner"” neans the insurance comm ssi oner.

(5) "Covered person"” neans any individual resident of this state
who is eligible to receive benefits fromany nenber, or other health
pl an.

(6) "Health care facility" has the sane neaning as in RCW
70. 38. 025.

(7) "Health care provider" neans any physician, facility, or health
care professional, who is licensed in Washington state and entitled to
rei mbursenent for health care services.

(8) "Health care services" neans services for the purpose of
preventing, alleviating, curing, or healing human illness or injury.

(9) "Health carrier" or "carrier" has the sane neaning as in RCW
48. 43. 005.

p. 5 SSB 5436. SL
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(10) "Health coverage" neans any group or individual disability
i nsurance policy, health care service contract, and heal th nai nt enance
agreenent, except those contracts entered into for the provision of

health care services pursuant to Title XVIII of the Social Security
Act, 42 U S. C. Sec. 1395 et seq. The termdoes not include short-term
care, long-term care, dental, vision, accident, fixed indemity,
disability income contracts, limted benefit or credit insurance,
coverage issued as a supplenent to liability insurance, insurance

arising out of the worker's conpensation or simlar |aw, autonobile
medi cal paynment insurance, or insurance under which benefits are
payable with or wthout regard to fault and which is statutorily
required to be contained in any liability insurance policy or
equi val ent sel f-insurance.

(11) "Health plan" mnmeans any arrangenent by which persons,
i ncl udi ng dependents or spouses, covered or nmaking application to be
covered under this pool, have access to hospital and nedical benefits
or reinbursenent including any group or individual disability insurance
policy; health care service contract; health maintenance agreenent;
uni nsured arrangenents of group or group-type contracts including
enpl oyer self-insured, cost-plus, or other benefit nethodol ogi es not
i nvol ving insurance or not governed by Title 48 RCW coverage under
group-type contracts which are not available to the general public and
can be obtained only because of connection wth a particular
organi zati on or group; and coverage by nedi care or other governnental
benefits. This term includes coverage through "health coverage" as
defined under this section, and specifically excludes those types of
prograns excluded wunder the definition of "health coverage" in
subsection (10) of this section.

(12) "Medical assistance" neans coverage under Title XIX of the
federal Social Security Act (42 U . S.C., Sec. 1396 et seq.) and chapter
74. 09 RCW

(13) "Medicare" neans coverage under Title XVIIl of the Social
Security Act, (42 U.S.C. Sec. 1395 et seq., as anended).
(14) "Menber" nmeans any commercial insurer which provides

disability insurance or stop |oss insurance, any health care service
contractor, any health mai ntenance organi zation |icensed under Title 48
RCW and any self-funded multiple enployer welfare arrangenent as
defined in RCW 48.125.010. "Menber" also neans the Washington state

SSB 5436. SL p. 6
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health care authority as issuer of the state uniform nedical plan.
"Menber" shall also nean, as soon as authorized by federal |aw,

enpl oyers and other entities, including a self-funding entity and
enpl oyee welfare benefit plans that provide health plan benefits in
this state on or after May 18, 1987. "Menber" also neans_a_direct

practice as defined in RCW 48.150.010. "Menber" does not include any
insurer, health <care service contractor, or health mintenance
organi zati on whose products are exclusively dental products or those
products excluded fromthe definition of "health coverage" set forth in
subsection (10) of this section.

(15) "Network provider" neans a health care provider who has
contracted in witing with the pool adm nistrator or a health carrier
contracting with the pool admnistrator to offer pool coverage to
accept paynent fromand to |l ook solely to the pool or health carrier
according to the terms of the pool health plans.

(16) "Plan of operation” neans the pool, including articles, by-
| aws, and operating rules, adopted by the board pursuant to RCW
48. 41. 050.

(17) "Point of service plan" neans a benefit plan offered by the
pool under which a covered person nay el ect to receive covered services
from network providers, or nonnetwork providers at a reduced rate of
benefits.

(18) "Pool" neans the Washington state health insurance pool as
created in RCWA48. 41. 040.

*Sec. 4 was vetoed. See nessage at end of chapter.

*Sec. 5. RCW48.150.110 and 2007 ¢ 267 s 13 are each anended to
read as foll ows:

(1) A direct agreenment nust include the follow ng disclainer:
"This agreement does not provide conprehensive health insurance

cover age. It provides only the health care services specifically
described.” The direct agreenent nay not be sold to a group and nay
not be entered with a group of subscribers. It nust be an agreenent
between a direct practice and an individual direct patient. Nothing
prohibits the presentation of marketing materials to groups of
pot enti al subscribers or their representatives. Al _ marketing

materials nust be filed for approval with the conm ssioner prior to
use. Al advertising and marketing materials nmust be filed with the
commi ssioner _at least thirty days prior to use.

p. 7 SSB 5436. SL



©O© 00 N O Ol WDN P

(2) A conprehensive disclosure statenment shall be distributed to
all direct patients with their participation fornms. Such disclosure
must inform the direct patients of their financial rights and
responsibilities to the direct practice as provided for in this
chapter, encourage that direct patients obtain and maintain insurance
for services not provided by the direct practice, and state that the
direct practice will not bill a carrier for services covered under the
di rect agreenent. The disclosure statenment shall include contact

information for the office of the i nsurance comm ssi oner.
*Sec. 5 was vetoed. See nessage at end of chapter.
Passed by the Senate April 25, 2009.
Passed by the House April 24, 2009.
Approved by the Governor My 19, 2009, with the exception of
certain itens that were vet oed.
Filed in Ofice of Secretary of State May 20, 2009.

Note: Governor's explanation of partial veto is as follows:

"I have approved, except for Sections 4 and 5, Substitute Senate Bill
5436 entitl ed:

"AN ACT Relating to paynent arrangenents involving direct
practices."”

Section 4 would subject direct patient-provider primary care
practices to the assessnents used to fund the Washington State Health
| nsurance Pool. | am concerned that this requirement would increase
the cost of such practices at the very tinme businesses and individuals
are badly in need of nore affordable health care options.

Section 5 would require a direct practice to submt its advertising
and marketing materials to the Insurance Comm ssioner for approval at
| east thirty days prior to use. The bill fails to indicate, however,
the criteria against which these materials would be reviewed. This
section al so duplicates protections existing in current |aw, inposing
needl ess adm nistrative expenses on both these practices and the
Conmi ssioner's Ofice.

For these reasons, | have vetoed Sections 4 and 5 of Substitute Senate
Bill 5436.

Wth the exception of Sections 4 and 5, Substitute Senate Bill 5436 is
approved. "

SSB 5436. SL p. 8
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